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IT be Clauſe 5 
on Which rhe 


— ari- 


4150 


dant. 
The Cc A 5 E of Francis Wyndham, E e 


146 


on, and having Iſſue three Sons William, Hamphry, and FRANC IS, 
who made the Leaſe to Andrews, the Plaintiff, i in the Action below, by 
Leaſe and Releaſe, the gth and 10th Days of June, 168 5, in Conti 


roi of a Marria ge between his Son William and Rebecca Strode, and that 
the Eſtate might continue and be in his Name and Blood, 6 ay che 1 


Jo the Uſe of William Mynaham, for his Life 5 un, 
Remainder to Rebecca, for her Life; in en wot 
Remainder to the firſt, and every el Son of. thek Body 1 Frke fn Milian 


Windham, 0 on the E oy of the laid Rebecca, and the Heirs Male of the OM of 
ſuch Son and Sons. B wo by 


William Wyndbam ſhall dye or, be dead, without Iflue Male of 
his Body of the Body of the ſaid Rebecca Strode, Born, or in 
ventre ſa mere, At the time ot his Death, and ſhall leave 
one or more Daughter or Daughters of his Body, on the Body 


of the ſaid Rebecca Strode, | begotten , or in Ventre ſa mere, 


at the time of his Death, then to the Uſe and Behoof of: 
Febn Strode, and Savil Strode, their Executors and Adminiſtra- 


tors, for and during the Termof 500 Years, from thenceforth 


fully to be compleat and ended,upon fuch Truſts, and to and for 
ſuch Intents and Purpoſes, as are . expreſſed and decla- 


red; And to no other Uſe, Truſt, Intent or Purpoſe whatſoever. 
| And from and after the Expiration, Surrender. or other ſooner Determi- 


nation of the ſaid Term or Eſtate for 500 Years, 

Then to the Uſe of the Heirs Male of the Body of William Wyndham ; . 
Remainder to the ſaid John Wyndham, and the Heirs Male of his Body ; 
| Remainder to Humphry, ſecond Son of Serjeant Wyndham, and the Heirs 


Male of his Body; 


Remainder to FRANCIS WINDHAM, (the Leſſor of the Plaintif) and 


the Heirs Male of his Body; 
Remainder to the right Heirs of the ſaid William Wy lon tor ever. 


The faid Term of 500 Years is upon this truſt, cha the ſaid John Strode 


and Savil Strode, their Executors or Adminiſtrators, ſhall out of the Rents 


and Profits of the ſaid Mannor and Pre miſſes, or by Sale or Demiſe thereof, 


for all or any Part of the ſaid Term, or otherwiſe levy and raiſe 4000/7. for 
tlie Port ion or Portions of ſuch 1 Daugliters, as the ſaid William 


Wyndham ſhall beget on the Body of the ſaid Rebecca, and ſhall be living, or 


zn Pentre ſamere, at the time of his Teath, to be equally divided and paid, in 
manner after- mentioned, (that is to ſay) ſuch of the ſaid Daughters as ſhall 


be anmarried, or under the ee of 21 Tears at the Time of the Deceale of the ſaid 
William Wy ndham, ſhall have her reſpeQive Portion paid unto her or them 
n at the Day or Days of their reſpeQive Marriage or Marriages, or ' 


of their reſpective Aves of 21 Tears, whichſoever of them ſhall firſt happen 
aſter the Death of the ** of them 15 oy WI lam and Rebecca. N y 
_ 


| Andrews (Leſſee of Francis 
1 we ha 


p "Obs Wyndhars, Serjeant at Law, was ſeized in Fee of the Mannor 12 
 Blackfordand certain Lands in Sellworthyand Laccombe, now in Queſti- 


And for Default ef Fark Iflve, AND IN CASE the faid 


% 


(2) 

And ſuch Daughter or Daughters as ſhall have attained her or their Ave or 
Ages of 21 Tears in the Life time of the {aid William Wyndham the Father, or 

the ſaid Rebecca Strode, ſhall have her or their reſpective Portion or Portions 

them the ſaid William and Rebecca, and not before. . 

Provided that in caſe any of the ſaid Daughters ſhall be preferred in Mar- 
. in * Life of the ſaid William their Father, her or their Part or Portion 

all ceaſe. 1 | 


And incaſe any of the ſaid Daughters dye in the Life time of the Gid Willi. 


am, or after his Deceaſe, in the Life time of the ſaid Rebecca, and before their 
Portions ſhall become due and payable, that then the Part and Portion of the 
{aid Daughter or Daughters ſo dying in the Life time of the ſaid Milliam or 
Rebecca, {hall go and remain to the ſurviving Daughter or Daughters, equally 
to be divided between them, 0 Et i FVV 
And farther, That the ſaid Truſtees their Executors, Cc. ſhall alſo out of 
the Profits of the ſaid Mannor and Premiſſes, or by ſuch Means as aforeſaid, }. 
pay and allow unto the ſaid Daughter or Daughters reſpeſtively, Intereſt after 
the Rate of 5; l. per Cent. per Annum, for the Forbearance of the ſaid ſeveral 
Sams of Mone) and Portions reſpectively, from: the Time ot the Deceaſe of the 
Survivo: of them, the ſaid William and Rebecca, until ſuch Sums of Money and 
| Portions ſhall be paid to her or them reſpectively, - fo2 their ſeveral Bainte- 
naänte and Education; which Intereſt ſhall be paid to her or them duly, 
by Þalf-yearlp Payments daring the ſaid Term, © re ml. 
The faid William Wyndham and Rebecca had Iſſue between them, John their firſt 
| and eldeſt Son and Hemphyy their ſecond Son, and four Daughters, viz, Jane, 
Rebecca, Joan and Katherine who is dead. | 


1697- In April, 1697, the ſaid William Wyndham dyed, leaving the ſaid John 
and Humphyy, his Sons both living. 5 „ 
TT 1699. John, t e Son of the ſaid Milliam Wyndham,and Rebecca, died in Augu r, 1699, 
. ______ without Iſſue, before Rebecca his Mother. Agr. ĩ ˙j 
1703. Rebecca died in July, 1703, and left Humphry the Son of the ſaid William 
2 Rebecca then living, who after her Death entred and was ſeized, and in 
1704. Ofober, 1704, died without Iflue. . 
After his Death, all the Perſons to whom the precedent Eſtates for Lives 
vuere limited, being dead, and the precedent Eſtates Tail being ſpent, F « AN- 
C 15 the Leſſor of the Plaintiff entred by Virtue of the Remainder in Tail li- 
mited to him. OY. . 27 
The Truſtees to whom the 500 Years was limited being dead, and the Sur- 


vivor of them inteſtate, Adminiſtration of the Survivor was committed to 


Katherine Strode (the: Plaintiff in Error) by Virtue whereof, ſhe, after the Death 
of the ſaid Haumphry, Son of the ſaid William and Rebecca, in December, 1704, 
entred into the ſaid Premiſſes, claiming the Term of 500 Years: Whereupon 
er e brought an Ejectment againſt her in the Name of Andrews 
LE, 5 5 | 
All this Matter being found in a ſpecial Verdict, he had Judgment given for 
nim againſt her by the unanimous Opinion of the whole Court of Queen s- 
bench, becauſe the Term of Years never aroſe in this Caſe, it depending upon 
a Condition precedent, that is, William's dying without Iſſue Male by Rebec- + 
ca, boznat the Time ofhis Death, which did not happen, for William Mynd- 

| bam, left two Sons by Rebecca, at the Time of his Death ? 5 8 
Ihe Queſtion is ſingly, Whether the Term of Years is to begin upon Failure of Males, 
whenever that ſhould happen, or upon failure of Males if that happen'd at 

the Time of William's Death. 2 Es 
Obſerve, If it were to begin when-ever there ſhowd happen a Failure of Males, then 
the Words [fo2 Dekault of ſuch Jſſue] fully and clearly expreſs che Mean- 
ing of the Parties, and {all the reſt of the Clauſe whereupon the Doubt art 

ſes, is wholly rejected. — — 33% ene 
Wo apprehend it plain, That this Term was not to begin barely for De. 
fault of Iſſue Male, but over and above that a Condition was added, in Coir 
William ſhould dye without Iſſue Male by Rebecca boon, 02 in Uentre ſa mere, 


at the Time of his Death, and ſhould have one or more Daughters by her be- 
\ gotten, or in Uentre ſa mere, at the Time of his Death, Then the 'Term was 
to begin; ſo that the having Daughters, and having no Sons, and both re- 
ſtrained to the Time of his Death, were the Conditions on which this Term 
was to commence. „„ „ + 
Therefore the Term was to begin immediately upon the Death of William 
and Rebecca (or not at all) and ſo the Truſts begin from their Deaths abſo- 
lutely: The Daughters that attained 21 in the Life of William their Father, 
were to have their Portions in a Pear after the Deceaſe of William and Rebec- 
ca, thoſe under 21, to be paid when they attain'd that Age, and in the mean 
time Intereſt at 5 /. per Cent. is to be paid them from the Death of 
the Survivoz of William and Rebecca, and that out of the Pyzofits and by 
Halt - yearly Payments, which ſhews plainly, that this Term for 500 Years 
was only to ariſe upon the Contingency of W/liam's dying without Iſſue Male 
living at the Time of his Death, for they cou'd not have their Portions within one 
Year after William's Death, if the Iſſue Male had lived 100 Years, nor cou'd 
the Daughters have had rhe Intereſt of their Portions for their Maintenance 
and Education from the Death cf William and Rebecca, unleſs the Contingency 
then happened: And it would be an improper Proviſion for a preſent Mainte- 
nance for Daughters, and for raiſing their Portions at their Ages of 21 or Mar- 
riage, when it might happen that the Iſſue Male of the Iſſue Male might not 
fail theſe 100 Tears, perhaps never, - 
It is an extraordinary Conſtruction to make the Truſts of a Term, and the 
Diſpoſition of the Profits by the Truſtees to begin before the Term, which 


mult enable the Truſtees to take thoſe Profits. f 
The other Side grant, That if the Iſſue Male of William and Rebecca had 


lived one hundred Years, the Term cou'd not have aroſe during that time; 


and it can't be imagined, That the Truſtees cou'd be intended to maintain 
and edacate the . before the Term of Years veſted, or afterwards to 
allow them Intereſt for their Portions, 100 Tears backwards in one gro Sum, 
when the Intereſt defigned by the Parties is expreſſy directed to be paid 
by half yearly Payments. . | 5 | 
R , and others, tis hoped the Jud ſhall be affirmed according to 
3 gh nah Opinzonf ht whole . of One's Bench. 1 IT 
35 Tho. Parker, 


Peter King. 
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5 5, 
| Serjeant Wyndham had Iffue, 


PF 


William — Humphry— FRANCIS. 


PE, . 
William and Rebecca had Iſſue, 
Jobn— Humphry, and four Daughters. 


 Fohnand Humphry overlived William ſome Years, 
ſo it cannot be ſaid, that William died without 
Iſſue Male boꝛn at his Death. i 
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